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U.S. Customs Service 


Treasury Decisions 
(T.D. 77-294) 


Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., December 1, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 
RN iii aide ee ciicndedeamne ant $0. 2140 
POINT FS oi eee occ eecec nec . 2143 
wovemnber 23, 1077........................ . 2145 
POT Ts TI iin Biwi cnoecewndinn Holiday 
I By BE isi nd bb esGcewnntedces . 2143 
Tran rial: 
I TN hoi ie cna $0. 0141 
Be I I iis oink cee nascar ean aheatate . 0141 
PPOIIUE FE NE ao iii ncn ccncnunces . 0141 
DE OE inh Ken tatenncae unas Holiday 
OPE Ble FANT bia oi keene ease cdcwus . 0141 


Philippines peso: 
SOON Fi, OTF ono wn ence divsecacnada $0. 13 
OOM Ty TOG otis kccdiinnidicsaaconens 1 
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Philippines peso—Continued 


November 23, 1977_____-_- Poesia ae Ciara $0. 1353 
POE IG, Fes kkk eh swiedn cases Holiday 
IONE BG, TATE oo niece wntceescccucs . 1354 
Singapore dollar: 
WEIR Gj GE) 6 koh anincn ck nn sncinakdose $0. 4210 
Prowenmeet Oa, S077... 3. 22s nuu.c.s.. /43 
November 28° 0077 3-502) vescgs.a%5.-.-... .4930 
weet O46, T9F gE on ow nok oc cece nnn cece Holiday 
Oe et i . 4228 
Thailand baht (tical): 
November 21-23, 1977.............-...-.-: $0. 0490 
proweminer DA, F077 -.o.5 5 nn wns nach encaneae Holiday 
Newenner, BG, OTT os oni p oe whe nue aece . 0490 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’LovuGutin, 
Director, 
Duty Assessment Division. 


(T.D. 77-295) 
Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE ComMMISSIONER OF CusToMsS, 
Washington, D.C., December 1, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 77-260 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Japan yen: 


POE Fi FE ci dniccccccecuscccnlekbas $0. 004119 
Te HE iio kde esc dee ecdevnces . 0041554 
ge a: ee es ae, oe eee . 004171 
November 24, 1977___-_----- iia arinadalaanaded Holiday 


ge | a a ee . 004167 





se 
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Sri Lanka rupee: 


November 91-96, 1077.................-.... $0. 0620 
Switzerland franc: 

Co Se re $0. 4548 

PRUE Be BP iis Vdd crnticccaceudiannancces . 4559 

Nowennel 23, 1977... . 2.26.2. -.2552.-5..- . 456715 

FO FE FO eins hitncnnnnnnncdaiens Holiday 

POONGINE Ds FEE ek ickicskecancict ac . 4630 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’Loveuxtin, 
Director, 
Duty Assessment Division. 


(T.D. 77-296) 
Man-Made Fiber Textile Products 





Restriction on Entry 


Restriction on entry of man-made fiber textile products manufactured 
or produced in the Philippines 


DEPARTMENT OF THE TREASURY 
? 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., December 9, 1977. 


There is published below a directive of November 15, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of man-made fiber textile products in category 221 manufactured 
or produced in the Philippines. This directive further amends, but 
does not cancel, the Committee’s directive of September 22, 1976 
(T.D. 76-297). 

This directive was published in the FreprerRat ReEGisTER on 
November 17, 1977 (42 FR 59399), by the Committee. 

(QUO-2-1) 


Joun B. O’LovGuHiin, 
Director, 
Duty Assessment Division. 
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Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
November 15, 1977. 


ComMIsSsIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. Commissioner: 


This directive further amends, but does not cancel, the directive 
issued to you on September 22, 1976 by the Chairman of the Com- 
mittee for the Implementation of Textile Agreements concerning 
imports into the United States of certain specified categories of cotton 
and man-made fiber textile products, produced or manufactured in the 
Philippines. The directive of September 22, 1977 was previously 
amended by directives of August 5, 1977, and October 13, 1977. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
October 15, 1975, as amended, between the Governments of the 
United States and the Republic of the Philippines, and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, you 
are directed, effective on November 17, 1977, and for the period 
extending through December 31, 1977, to permit entry for consump- 
tion, or withdrawal from warehouse for consumption, of man-made 
fiber textile products in Category 221 that have been produced or 
manufactured in the Philippines and exported to the United States 


prior to December 6, 1977 in an amount not to exceed the following 
amended level of restraint: 


Category Amended Fifteen-Month level of 
Restraint ! 
2212 87,554 dozen 


The actions taken with respect to the Government of the Republic 
of the Philippines and with respect to imports of man-made fiber 
textile products from the Philippines have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the direc- 
tions to the Commissioner of Customs, being necessary to the im- 


1 The amended level of restraint has not been adjusted to reflect any imports after September 30, 1976. 
2 All T.S.U.S. numbers in Category 221 except 382.0427 and 382.7870. 
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plementation of such actions, fall within the foreign affairs exception 
to the rule-making provisions of 5 U.S.C. 553. This letter will be 
published in the Feperau Recister. 


Sincerely, 


Rosert E. SHerHerD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 


(T.D. 77-297) 
Customs Service decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., December 13, 1977. 


The following is the substance of a recent decision made by the 
United States Customs Service where the issue involved is of sufficient 
general interest or importance to warrant publication in the Customs 
Bulletin. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
Valuation—Item 807.00, TSUS—Costs of acquisition of U.S. components 
as ‘‘assists”’ 


The Customs Service has been asked to rule whether certain costs 
associated with the acquisition of United States components exported 
for assembly abroad and then returned under the provisions of item 
807.00, Tariff Schedules of the United States (TSUS), properly are 
included in the value of those components, or whether the costs are 
dutiable assists to the foreign assembler. The costs in question are 
those incurred by the purchasing, quality control, warehousing, 
manufacturing, engineering, accounting, and data processing depart- 
ments of the importer of the assembled article in connection with the 
acquisition of the United States components exported for assembly. 

Under item 807.00, TSUS, the importer of a foreign-assembled 
article which includes qualified United States components may deduct 
the costs of those components in determining the dutiable value of the 
article. Duty is assessed on the full value of the assembled article less 
the value of the United States components. 
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In this context, the term ‘‘assist’”’ is used to describe anything of 
value acquired by or furnished to the foreign assembler at less than its 
full cost or value for use in the production of the imported article. 
The cost or value of an assist is dutiable under item 807.00, TSUS, on 
the basis that, but for the assist, the foreign assembler would be re- 
quired to incur additional costs equal to the value of the assist in order 
to assemble the articles. 

However, under section 10.19(a)(1) of the Customs Regulations 
(19 CFR 10.19(a)(1)), the cost of a United States component which 
may be deducted in determining dutiable value under item 807.00, 
TSUS, includes any costs attributable, under generally accepted 
accounting principles, to acquiring, fabricating, handling, storing, 
packing, and shipping the component up to the time of its exportation 
from the United States. 

Decided, costs which are incurred in acquiring, fabricating, handling, 
storing, packing, and shipping components to the port of exportation or 
point of border crossing may, for purposes of item 807.00, TSUS, be 
allocated to the United States components in a manner consistent with 


generally accepted accounting principles, and are not costs related to 
dutiable assists. 


Irvine W. Smiru, JR., 


Acting Director, 
Classification and Value Division. 





U.S. Customs Service 
General Notices 


General Provisions 


Withdrawal of notice of proposal to extend the customs port limits 
of Port Huron, Michigan 


AGENCY: United States Customs Service, Department of the 
Treasury. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: This document withdraws a notice of a proposal to 
extend the Customs port limits of Port Huron, Michigan. In light of a 
current reorganization study, it has been determined that it would not 
be in the best interests of the public or Customs to proceed with the 
proposal at this time. 


EFFECTIVE DATE: December 15, 1977. 


FOR FURTHER INFORMATION CONTACT: 
Robert Schenarts, Inspection and Control Division, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229 
(202-566-8151). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On October 10, 1975, the Customs Service published a notice in the 
Feprerat Reatster (40 FR 47795) proposing to extend the port limits 
of Port Huron, Michigan, in the Detroit, Michigan, Customs district 
(Region IX) to include the territory within the city limits of Port 
Huron and the municipalities of Marysville, St. Clair, Marine City, 
and Algonac, Michigan; the territory within the townships of Fort 
Gratiot, Port Huron, Kimball, and St. Clair, Michigan; and that 
territory within the townships of East China, Cottrellville, and Clay, 
Michigan, which lies between Michigan State Highway 29 and the 
west bank of the St. Clair River, all in St. Clair County, Michigan. 

Interested persons were given until November 10, 1975, to submit 
relevant data, views, or arguments pertaining to the proposed 
extension. 

« 


250-SS2—77. 


2 
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DISCUSSION OF COMMENTS 

A number of comments were received in response to the proposal, 
all but one of which were opposed to extending the port limits of 
Port Huron, Michigan. The principal objection is that the extension 
would cause the rotation of Customs officers now permanently as- 
signed to Customs stations within the port. It is claimed that the 
rotation may result in inefficiency and increased fuel consumption 
while not increasing service to the public. 

It is the position of the Customs Service that the rotation of Cus- 
toms officers to other areas within the limits of the port would allow 
for a more effective and efficient assignment of personnel, thereby 
increasing service to the public. The possible increased fuel consump- 
tion is considered to be negligible. However, in light of a current 
reorganization study, the Customs Service has determined that it 
would not be in the best interests of the public or Customs to proceed 
with the extension at this time. 

Accordingly, the notice of proposal to extend the Customs port 
limits of Port Huron, Michigan, published in the Freprrat Reaister 
on October 10, 1975 (40 FR 47795), is withdrawn. 

DRAFTING INFORMATION 

The principal author of this document was Norman W. King, 
Attorney, Regulations and Legal Publications Division of the Office 
of Regulations and Rulings, U.S. Customs Service. However, person- 
nel from other offices of the Customs Service participated in its 
development, both on matters of substance and style. 

(ADM-9-03) 


Dated December 6, 1977: 
Bette B. ANDERSON, 
Under Secretary of the Treasury. 


[Published in the Feperat RecisterR December 15, 1977 (42 FR 63183)] 


Decisions of the United States 
Customs Coutt 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 





Customs Decisions 
(C.D. 4720) 
AsBpeEy Rents v. UNITED STATES 


Motorized wheelchairs 
Moror VEHICLES—F URNITURE 


The imported merchandise consists, among other features, of 
lightweight portable wheelchairs that can proceed up to four miles 
per hour, may be used both indoors and outdoors, are suitable for 
highway ‘and street travel (except for street and, intersection crossing) 
and give persons unable to walk a certain amount of independence 
and ability to get from place to place without assistance. 


The term “furniture” as it appears in schedule 7, part 4, subpart 
A, headnote 1, has been held to be exclusionary and restrictive 


9 
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and that it embraces only such articles as are expressly described 
therein. Karoware, Inc. v. United States, 77 Cust. Ct. 112, C.D. 
4681, 427 F. Supp. 402 (1976), aff'd, 65 CCPA —, C.A.D. 1197 
(1977). 


Hep. The merchandise was improperly classified as furniture 
under TSUS item 727.55 but should be classified as motor vehicles 
under TSUS item 692.10, as contended by plaintiff. 


ALTERNATIVE CLAIM—BuRDEN OF PROOF 


Where defendant asserts an alternative claim in defense, the burden 
of proof as to that claim rests with the defendant. J. M. Rodgers Co., 
Inc. v. United States, 59 Cust. Ct. 91, C.D. 3084, 273 F. Supp. 442 
(1967) (rehearing granted on other grounds, 60 Cust. Ct. 42, C.D. 3251 
(1968)). 

Court No. 76-2-00517 


Port of Los Angeles 


{Judgment for plaintiff.] 
(Decided November 28, 1977) 


Glad, Tuttle & White (Edward N. Glad of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Alan L. Langus, trial 
attorney), for the defendant. 


Lanois, Judge: The merchandise in this case consists of A-BEC 
12 and A-BEC 14 motorized wheelchairs imported from Great Britain 
and Canada into the port of Los Angeles in 1975 and classified under 
item 727.55 of the Tariff Schedules of the United States (TSUS), 
which provides as follows: 


ed 


ScHEDULE 7.—SprEcIFIED Propucts; MIscELLANEOUS AND 
NoNENUMERATED PRODUCTS 
Part 4. - Furniture; Pillows, Cushions, and Mattresses; 
Nontextile Floor Coverings 
* * * * * * * 


Furniture, and parts thereof, not specially 
provided for: 


, ili Of unspun fibrous vegetable ma- * * * 
terials. 
Of wood: 
* * * * * * * 
as Of textile materials, except cotton_- ee 
Of rubber or plastics: 
=e Of reinforced or laminated plas- a4 


tics. 
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lai iii eStcdabccencaucnlloas ek * 
"tr eet ticicnbicccass * * 
es NR sick saccemeduwee mankiewe 10% ad val. 


Plaintiff claims that motorized wheelchairs are properly classifiable 
under TSUS item 692.10, which provides as follows: 


ScHEDULE 6.— MeTaLs AND Meta Propwcts 
Part 6. — Transportation Equipment 


* * * * * * ** 
Subpart B. - Motor Vehicles 
* * * * * * * 


Motor vehicles (except motorcycles) for 
the transport of persons or articles: 
* * * * * * * 


692.10 i diaess diddaedsteicaicnate 3% ad val. 


Defendant seeks to blunt plaintiff’s claim with an alternative 
claim that if the motorized wheelchairs are not dutiable under TSUS 
item 727.55 as classified, they are properly classifiable under TSUS 
item 727.04, which provides as follows: 


ScHEDULE 7.—SpEciFIED PRopucts; MIscELLANEOUS 
AND NONENUMERATED PRopucts 
Part 4.—Furniture; Pillows, Cushions, 
and Mattresses; Nontextile 
Floor Coverings 
* * * * * * * 


Furniture designed for hospital, medical, 
surgical, veterinary, or dental use; 
dentists’, barbers’ and similar chairs 
with mechanical elevating, rotating, 
or reclining movements; and parts of 
the foregoing: 

727.02 Dentists’, barbers’ and similar chairs 
with mechanical elevating, rotat- 
ing, or reclining movements, and 
WOR CN aos ciimicititinniiaee 

727.04 IE tcc ea eaiadicudadonniatalin 8.5% ad val. 


* * * 


Defendant bears the burden of establishing this alternative claim. 
As this court stated in J. M. Rodgers Co., Inc. v. United States, 59 
Cust. Ct. 91, C.D. 3084, 273 F. Supp. 442 (1967) (rehearing granted 
on other grounds, 60 Cust. Ct. 42, C.D. 3251 (1968)): “Where defend- 
ant asserts a claim in defense, different from the liquidation classifi- 
cation, the burden is on defendant to prove it.” J. Af. Rodgers at 95. 
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Defendant basically argues that the imported motorized wheel- 
chairs are “furniture”, a term which for tariff purposes is defined in 
TSUS schedule 7, part 4, subpart A, as follows: 


Subpart A headnote: 


1, For the purposes of this subpart, the term “furniture” in- 
cludes movable articles of utility, designed to be placed on the 
floor or ground, and used to equip dwellings, offices, restaurants, 
libraries, schools, churches, hospitals, or other establishments, 
aircraft, vessels, vehicles, or other means of transport, gardens, 
patios, parks, or similar outdoor places, even though such articles 
are designed to be screwed, bolted, or otherwise fixed in place on 
the floor or ground * * *, 


This court has held the above headnote exclusionary and restrictive, 
and embracing only such articles as are expressly described therein. 
Karoware, Inc. v. United States, 77 Cust. Ct. 112, C.D. 4681, 427 F. 
Supp. 402 (1976), af?d, 65 CCPA —, C.A.D. 1197 (1977); Morris 
Friedman & Co. v. United States, 69 Cust. Ct. 184, C.D. 4392, 351 
F. Supp. 611 (1972). Quite obviously, as defendant puts it, A-BEC 
motorized wheelchairs are “chairs” of a sort, at least in the general 
sense of that term as a seat that a person can conveniently sit on. 
Decorative Imports v. United States, 43 Cust. Ct. 31, C.D. 2099 (1959). 
But I am unable to subscribe to defendant’s view that motorized 
wheelchairs are “furniture” as that term is defined in TSUS, supra. 
In that regard, I am not inclined to quarrel with defendant’s point 
that motorized wheelchairs would, in ordinary sense and under- 
standing, be considered movable articles of utility, designed to be 
placed on the floor or ground. But in ordinary sense, it is not commonly 
understood that motorized wheelchairs are used to equip dwellings, 
offices, restaurants, libraries, schools, churches, hopsitals, gardens, 
patios, parks or similar outdoor places. Three witnesses testified for 
defendant. Not one of them testified that motorized wheelchairs are 
used to equip dwellings or hospitals in the common and ordinary 
sense projected by the definition. 

One of defendant’s witnesses, Mr. Glen E. Burrer, disabled for 24 
years, appeared confined and seated in an A-BEC motorized wheel- 
chair. Testifying that he had become keenly aware of power-driven 
chairs about 15 years ago, he stated as follows: 


Q. Now, what is the purpose of motorized wheelchairs? Isn’t it 
to make people mobile, the handicapped people mobile?—A. Yes. 


Q. In other words, it is not used as one would use a piece of 
furniture?—A. Describe what you mean by “piece of furniture?” 


Q. Well, I point to this chair, I point to this table, I point to 
this chair and bench (indicating). These are what I think to be 
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furniture. Would you use the motorized wheelchair in the same 
way as you would use these chairs?—A. No. 


Q. Why not?—A. Because I couldn’t take that chair and get 
from my office to my Personnel Department. 


Q. So you are using it as a vehicle to get from one point to an- 
other?—A. That is right. [R. 102.] 


To cut short the obvious, therefore, motorized wheelchairs are not 
ordinarily used to equip any of the places enumerated in the definition. 
What they are designed for, as all the witnesses testified, are people, 
disabled people who, for whatever reason, have very limited or severe 
involvement in the lower extremities and in the upper extremities to 
an extent that they cannot propel the hand rims on a standard self- 
propelled wheelchair. (R. 46.) Defendant’s statement that given the 
design and speed limitations of the imported motorized wheelchairs 
they must be and are used within the structures and limited areas 
surrounding the structures set forth in the TSUS definition of ‘“furni- 
ture” does not, as it is meant to suggest, establish that they are used 
to equip the places described in the definition. 

Defendant’s alternative claim, that the imported motorized wheel- 
chairs are classifiable as furniture, designed for hospital and medical 
use (TSUS item 727.04), is inapplicable for substantially the same 
reasons. Motorized wheelchairs are designed for use by disabled people. 
There is no evidence that they are designed for use in hospitals nor 
that they are used by a doctor in the practice of medicine. 

Defendant contends, with respect to its burden of proof on the al- 
ternative claim, that it is enough that the record establishes that 
motorized wheelchairs are usually sold by firms in the business of 
selling medical equipment; also that they are medically prescribed 
for patients who, for whatever reason, cannot or should not use a 
self-propelled wheelchair. That proof, however, is not probative of 
what this court has held, namely, that the term ‘furniture’? embraces 
only such articles as are expressly described therein which, for pur- 
poses of this case, means articles designed and used to equip hospitals, 
medical offices, and the like.’ Brussels Nomenclature heading 94.02, 
which defendant concedes is strikingly similar to TSUS item 727.04, 
supports this view in its comment of the heading as follows: 


94.02—MepicaL, Denrat, SuRGICAL OR VETERINARY FuRNI- 
tuRE (For Exampie, Oprratina Tasies, Hospiran 
Beps Wirs Mecuanicat Firrines); Dentists’ AND 
SrmurnarR CuHarrs Wita Mecuanicat Exvevatine, Ro- 
TATING, OR Recitintinc Movements; Parts OF THE 
Forreacoine ARTICLES, 


‘ Defendant’s brief, page 30, footnote 10; 
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(A) Furniture DesicNep For Verertnary, MeEpIcat, SurGI- 
CAL, OR DENTAL PRACTICE 
This includes: 
* * * * * * * 
(10) Stretchers and trolley-stretchers for moving patients in- 
side hospitals, clinics, etc. Invalid carriages used to carry 
invalids in the street are excluded (Chapter 87). [Emphasis 


added.] [Brussels Nomenclature (1955), volume III, pages 
1147-1148,] 


The testimony in this case additionally establishes that the motor- 
ized wheelchairs in this case? are lightweight portable wheelchairs; 
that they can proceed to speeds up to four miles per hour; that they 
are used both indoors and outdoors; that, except for crossing streets 
and intersections, they are suitable for highway or street travel as 
such; that the chairs give people who cannot walk a certain amount 
of independence and ability to get from place to place without as- 
sistance, and that: 


The basic frame is of aluminum construction and is equipped 
with two drive wheels. Each wheel has its own gear box and 
electric motor. The power source is from a wet lead acid battery 
which is supported on the frame or chassis, and the ccntrol is 
effected through a control box either mounted on the left-hand 
or right-hand side. The ccntrol box is designed to give a function 
of direction, speed, and braking. The frame is equipped with a 
PVC material seat which the user would sit upon and a back 
rest. [R. 9.] 


The above testimony together with the actual material in evidence,’ 
in my opinion, establishes that the imported wheelchairs are in the 
unlimited tariff sense provided for in TSUS—‘“Motor vehicles * * * 
for the transport of persons”. Defendant has argued they are not 
highway motor vehicles and require no highway registration. On that 
point, it is enough that the tariff classification does not specify motor 
vehicles for the transport of persons on highways or motor vehicles 
duly registered for highway travel. 

I might note that the administrative rulings of the Treasury De- 
partment on vehicles of special design and purpose in the manner of the 
imported motorized wheelchairs support my own conclusion (Lyons 
Export & Import, Inc. v. United States, 59 CCPA 142, 145, C.A.D. 


2 Exhibit 1 has a rear-wheel drive; exhibit 2 has a front-wheel drive. 

8 Exhibit 1 - advertisement showing picture of the A-BEC 14 motorized wheelchair. 
Exhibit 2 - advertisement showing picture of the A-BEC 12 motorized wheelchair. 
Exhibit 3 - illustration of a motorized wheelchair. 

Exhibit 4 - frontispiece and page 67 of magazine entitled ‘‘Accent on Living’. 
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1056, 461 F. 2d 830, 832 (1972)), viz: 2 Cust. Bull. 271, T.D. 68- 
133(11) (1968)) :4 


Motor vehicles. Golf trolley—An automatic self-propelled 
electric golf trolley, fitted with a 12 volt battery and electric 
motor providing a two-speed forward movement and resembling 
in appearance the conventional golf cart, is classifiable under the 
provision for Motor vehicles (except motorcycles) for the trans- 
port of persons or articles: * * * Other, in item 692.10, 
Inue. *>* 


Plaintiff’s claim under TSUS item 692.10 is sustained. Judgment 
will enter accordingly. 


(C.D. 4721) 
Tue Brenpix Corporation v. UNITED STATES 


Bicycle parts and ignition equipment 





Consrructep VauLuE/Cost or Propuction—GENERAL EXPENSES 
AND Prorit—Coaster Braxes—CommMon MEANING—PRESUMP- 
TION OF CORRECTNESS 


Single-speed bicycle rear wheel hubs incorporating brakes and 
automotive ignition contact sets exported from Mexico between 
April and May, 1973, and, in the case of the wheel hubs, appraised 
on the basis of constructed value as defined in 19 U.S.C.A., section 
1401a(d) at U.S. $2.6554 each, including U.S. $0.2131 each for 
United States parts and classified in liquidation as bicycle parts 
under TSUS items 807.00/732.36 at the duty rate of 15%, and, 
in the case of the contact sets, appraised on the basis of cost of 
production as defined in 19 U.S.C.A., section 1402(f) at U.S. 
$0.6936 each, including U.S. $0.2283 each for United States parts, 
plus $1,000 for research and development and classified in liquida- 
tion as other electrical starting and ignition equipment for internal 
combustion engines under TSUS items 807.00/683.60 at the duty 
rate of 4%, held, (1) to be properly appraised in the absence of 
evidence establishing that disputed additions to the element of 
general expenses [consisting of start-up and preproduction costs 
and research and development costs] and to the element of profit, 
are not part of the usual general expenses and profit added by 
Mexican producers of merchandise of the same general chracter for 
exportation to the United States or by Mexican producers of such 
and similar merchandise and, (2) to be properly classified under 
item 732.36 in the case of the wheel hubs, in the light of the evidence 


4 See also, 4 Cust. Bull. 299, T.D. 70-130(8) (1970), rulings on passenger vehicle for off-highway use; 3 
Cust. Bull. 531, T.D. 69-209(18) (1969); 101 Treas. Dec. 437, T.D. 66-157(24) (1966), ruling on a vehicle in the 
configuration of a child’s scooter, designed to carry one or two persons around a plant, operated on a re 
chargeable battery; 100 Treas. Dec. 826, T. D. 56535(112) (1965), ruling toboggan-type vehicles are classifiable 
as motor vehicles “‘as the term ‘vehicle’ encompasses any moving support or container for the conveyance ol 
persons or articles’; 101 Treas. Dec. 292, T.D. 66-94(48) (1966), ruling on metal shopping carts similar to those 
used in supermarkets and grocery stores. ORR Ruling 632-69, December 24, 1969, Bureau File TE 536 V, 
July 7, 1969, ruling ‘‘electro drive’? wheelchairs classifiable under item 692.10 TSUS. 
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establishing that the braking mechanism in the wheel hubs was 
commonly known as coaster brakes and not as drum brakes as 
claimed by the importer who sought duty-free classification thereof 
under the TSUS item 912.10 provision for drum brakes. 


Court No. 74-9-02469 
Port of Laredo 


[Dismissed.] 
(Decided November 30, 1977) 


Barnes, Richardson & Colburn (Joseph Schwartz and James Ca ffentzis) for the 
plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Herbert P. Larsen and 
William F. Atkin, trial attorneys), for the defendant. 


Ricuarpson, Judge: The merchandise in this case is covered by 
five entries. Entries 122939, 123348, 121566, and 120305 consist of 
single-speed bicycle wheel hubs incorporating brakes which were 
exported from Mexico in April and May, 1973, appraised, upon entry 
at Laredo, Texas, at U.S. $2.6554 each, including U.S. $0.2131 each 
for United States parts, packed, on the basis of constructed value as 
defined in 19 U.S.C.A., section 1401a(d) (section 402(d), Tariff Act 
of 1930, as amended by the Customs Simplification Act of 1956), and 
classified in liquidation under items 807.00 and 732.36, TSUS, as 
parts of bicycles other than frames at the duty rate of 15 per centum 
ad valorem. It is claimed by plaintiff-importer that the proper con- 
structed value of the imported hubs is the appraised value less any 
amount included by the district director for start-up and preproduc- 
tion costs and profit, less the value of U.S. components as appraised, 
and that the brakes are properly classifiable under items 807.00 and 
912.10, TSUS, as drum brakes, duty free. Item 912.10 classification 
provides for the temporary suspension of duties on certain bicycle 
parts, provided for in item 732.36, including drum brakes, when 
entered or withdrawn for consumption on or after January 13, 1971 
and up to and through December 31, 1973. 

Entry 122846 consists of automotive ignition contact sets which 
were exported from Mexico on or about May 7, 1973, appraised, 
upon entry at Laredo, Texas, at U.S. $0.6936 each, including $0.2283 
each for United States parts, packed, plus $1,000 for research and 
development, on the basis of cost of production as defined in 19 
U.S.C.A., section 1402(f) (section 402a(f), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956),! and classified 


| Finished automobile parts are among the imported articles required to be appraised under the old 
valuation provisions of 19 U.S.C.A., section 1402 (section 402a, Tariff Act of 1930, as amended) in 
accordance with T.D. 54521. 


CUSTOMS COURT 17 


in liquidation under items 807.00 and 683.60, TSUS, as other electrical 
starting and ignition equipment for internal combustion engines at 
the duty rate of 4 per centum ad valorem. Plaintiff claims that the 
proper cost of production value of the imported contact sets is the 
appraised value less U.S. $0.1313 each included for start-up and pre- 
production costs, with resulting adjustment made in the statutory 
minimum addition for profit from U.S. $0.0500 each to U.S. $0.0395 
each, and less the value of U.S. components as appraised, and less 
$1,000 added for research and development. No classification issue is 
raised with respect to the ignition contact sets. 

Turning first to the appraisement issues, it is appropriate to set 
out at length the applicable valuation statutes which read: 


Constructed Value 


Section 402(d), Tariff Act of 1930, as amended: 
(d) For the purposes of this section, the constructed value 
of imported merchandise shall be the sum of— 


(1) the cost of materials (exclusive of any internal tax 
applicable in the country of exportation directly to such 
materials or their disposition, but remitted or refunded 
upon the exportation of the article in the production of 
which such materials are used) and of fabrication or 
other processing of any kind employed in producing 
such or similar merchandise, at a time preceding the date 
of exportation of the merchandise undergoing appraise- 
ment which would ordinarily permit the production of 
that particular merchandise in the ordinary course of 
business; 

(2) an amount for general expenses and prefit equal 
to that usually reflected in sales of merchandise of the 
same general class or kind as the merchandise under- 
going appraisement which are made by producers in the 
country of exportation, in the usual wholesale quantities 
and in the ordinary course of trade, for shipment to the 
United States; and 

(3) the cost of all containers and coverings of whatever 
nature, and all other expenses incidental to placing the 
merchandise undergoing appraisement in condition, 
packed ready for shipment to the United States. 


Cost of Production Value 


Section 402a(f), Tariff Act of 1930, as amended: 


({) For the purpose of this subtitle the cost of production 
of imported merchandise shall be the sum of— 

(1) The cost of materials of, and of fabrication, mani- 
pulation, or other process employed in manufacturing 
or producing such or similar merchandise, at a time pre- 
ceding the date of exportation of the particular merchan- 
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dise under consideration which would ordinarily permit 
the manufacture or production of the particular mer- 
chandise under consideration in the usual course of 
business; 

(2) The usual general expenses (not less than 10 per 
centum of such cost) in the case of such or similar 
merchandise; 

(3) The cost of all containers and coverings of what- 
ever nature, and all other costs, charges, and expenses 
incident to placing the particular merchandise under 
consideration in condition, packed ready for shipment 
to the United States; and 

(4) An addition for profit (not less than 8 per centum 
of the sum of the amounts found under paragraphs (1) 
and (2) of this subdivision) equal to the profit which 
ordinarily is added, in the case of merchandise of the 
same general character as the particular merchandise 
under consideration, by manufacturers or producers in 
the country of manufacture or production who are en- 
gaged in the production or manufacture of merchandise 
of the same class or kind. 


On this phase of the case the record consists of an affidavit received in 
evidence as exhibit 1, and the testimony of two witnesses. In exhibit 1, 
Luis Guadalupe Salman Gonzalez, a cost accountant in the employ of 
Bendix Mexicana, S.A. of San Luis Potosi, Mexico, avers that he pre- 
pared cost of production figures relating to the imported merchandise 
on the basis of data contained in the company’s books and records of 
which he is in charge. Exhibit 1 sets forth labor and material costs, 
general expenses and overhead, and costs for containers and coverings, 
etc. for the ignition parts and hubs in issue. Under the heading Igni- 
tion Parts (Contact Sets) exhibit 1 states: 
* * * * * * * 


The usual general expenses or overhead in producing the ignition 
parts (contact sets) was $0.0721.... No profit was realized on the 
sale of the ignition parts (contact sets). ... 

And under the heading Bicycle Brakes exhibit 1 states: 


* * * * * * * 


The general expenses incurred by Bendix Mexicana, S.A. in 
producing the bicycle brakes for shipment to the United States 
was U.S. $0.555 per unit. ... No profit was realized in connection 
with the sale of the bicycle brakes. 

Eugene H. Neuendorf, controller of plaintiff’s bicycle and ignition 
components division, testified that start-up costs involved the costs 
to set up machines and tooling, and training personnel to run the 
machinery in Mexico. The witness characterized these costs as irreg- 
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ular or nonrecurring, and did not consider them to be part of the 
usual general expenses incurred in producing the subject merchandise. 
However, the witness had supplied data concerning such costs to 
customs in response to its request for additional information. 

The witness testified that Bendix Mexicana made no profit on the 
transactions involving the importations at bar inasmuch as the cost 
of producing the merchandise was higher than the final selling price 
in the United States, a circumstance he attributed to lower selling 
prices of Japanese and German competitors in the United States. 

It was brought out through this witness that an exchange of cor- 
respondence between the witness and five other Mexican manufac- 
turers of the subject merchandise relative to their general expenses 
and profit disclosed that such information was nonexistent by reason 
of lack of sales for exportation to the United States by those 
manufacturers. 

On cross-examination Mr. Neuendorf was unable to explain how 
costs of tooling and moving of machinery for the production of 
contact sets to Mexico were accounted for, and he pointed out that 
start-up costs continued to be incurred some 11 months after com- 
mencement of production by Bendix Mexicana. He also stated that 
plaintiff budgeted a certain amount of money yearly for research 
and development of products but was unaware if there had been any 
improvements in the contact sets since their initial development. 

Mr. Neuendorf further testified on cross-examination that start-up 
and preproduction costs were costs of doing business and would have 
the effect of diminishing profits. He stated that Bendix Mexicana’s 
losses were in part due to the preproduction and start-up costs and 
to the royalty it pays plaintiff. However, Mr. Neuendorf was not 
sure how the royalty expenses were being accounted for by Bendix 
Mexicana. Neither did he know the elements that were included in 
Bendix Mexicana’s figure for general and administrative expenses. 
He testified that he relied upon the books and records which are 
are kept by Mr. Gonzalez in San Luis Potosi, Mexico for the value 
information furnished to customs. P!aintiff relied upon information 
furnished by Gonzalez to Bendix Mexicana which in turn was sub- 
mitted by it to customs. 

Dr. Leslie L. McNelis, professor and director of the division of 
accounting at the University of Texas at San Antonio with experience 
as a certified public accountant, testified that part of the reason for 
Bendix Mexicana’s losses would be the royalty payments. And he 
explained that as long as the transfer price from Bendix Mexicana 
to plaintiff was lower than direct costs to Bendix Mexicana it could 
never be reasonably expected to make a profit on the merchandise 
herein. The wintess stated that start-up and preproduction costs 
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had to be accounted for and that the usual way was to capitalize 
them and charge them off against the product, which apparently was 
not done in this case. Professor McNelis was of the opinion that 
general expenses which did not include start-up and preproduction 
costs would be inaccurate. 

The witness also was of the opinion that if current research costs 
were being incurred they should be included in the general and admin- 
istrative expenses of a company. The witness pointed out that since 
Bendix Mexicana was totally owned by plaintiff, plaintiff could 
dictate the price at which the captive company’s goods were trans- 
ferred to it, and thereby determine the profitability or unprofitability 
of the captive company’s operation. 

It was established in the record that customs had rejected pro tanto 
value information regarding this merchandise which was furnished by 
Bendix Mexicana through plaintiff, and thereafter made the additions 
thereto to which the testimonial evidence was addressed. 

Plaintiff argues that although start-up costs represent expenditures 
that were incurred in establishing the assembly plant, such costs are 
not directly or indirectly chargeable to the cost of producing the 
product, but a capital expense to be regarded as an extraordinary 
expense and as such not included in the category of usual general 
expenses. Plaintiff further contends that no addition for profit should 
have been made in the ascertainment of the constructed value of the 
wheel hubs inasmuch as Bendix Mexicana was the only manufacturer 
of such merchandise in Mexico for exportation to the United States, 
and could not have made a profit on its export transactions to the 
United States. Plaintiff argues, ‘“The relationship between two parties 
was not the determining factor on the question of whether a profit 
was to be made. It appears that the sole reason for disregarding the 
cost information submitted by Bendix Mexicana was based upon the 
fact that its sales for export to the United States were to a related 
party.” Also, plaintiff contends that the inclusion of research and 
development costs was not shown to be an ongoing expense but an 
expense incurred prior to acquisition of the ignition contact set line 
by plaintiff, and as such, is not properly part of the dutiable value in 
this case. Plaintiff argues, ‘“There was no evidence introduced lending 
support to the addition made for research and development.” 

Defendant contends that the start-up and preproduction costs 
added in the appraisement of the subject merchandise come within 
the category of ordinary and usual costs which are properly included 
in a cost of production and constructed value appraisement. Defend- 
ant further contends that the failure of Bendix Mexicana to realize a 
profit on its export transactions to the United States was properly 
disregarded by the appraising officer in the ascertainment of a con- 
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structed value for the wheel hubs because Bendix Mexicana is a 
wholly-owned subsidiary of plaintiff and its failure to realize a profit 
is not fairly reflective of the usual profit realized. Defendant also 
contends that plaintiff failed to prove that the usual costs and expenses 
of Mexican producers of such and similar merchandise did not include 
research and development costs. 

The court is of the opinion that the evidence fails to overcome the 
presumption of correctness attaching to the appraisements in issue 
with respect to the additions made by the appraising officers. There 
is no question in the court’s mind but that items characterized herein 
as start-up and preproduction costs and research and development 
costs come within the ambit of ordinary general expenses, which were 
properly includable in a statutory constructed value or cost of pro- 
duction valuation, and this, irrespective of any difficulty encountered 
in the allocation of such expense items. See Oxford University Press, 
N. Y., Ine. v. United States, 36 CCPA 102, C.A.D. 405 (1949) (in- 
volving the allocation of nonrecurring costs of production such as 
composition, editorial, correction and proofreading, plates, transla- 
tions, indexing, permission fees and royalties) and United States v. 
Border Brokerage Co., Inc., 66 Cust. Ct. 639, A.R.D. 288 (1971) (in- 
volving the allocation of design and development production costs). 

In the case of the constructed value formula (wheel hubs) the 
statutory focus of inquiry respecting such expense items is directed 
at the foreign expenses of producers of merchandise of the same gen- 
eral class or kind as the merchandise undergoing appraisement. Thus, 
the presumption of correctness attaching to the appraisement of the 
hubs presupposes an appraisement based upon a collateral valuation 
standard insofar as the element of general expenses is concerned. And 
against this criterion, it is clear that plaintiff’s proofs take the wrong 
approach in the attempted repudiation of this element of the appraise- 
ment. The witness Neuendorf solicited, and obtained a negative 
response from only one Mexican manufacturer of bicycle coaster 
brakes concerning its general expenses and profit (collective exhibit 
8) and did not establish in his testimony that this response came from 
the only other Mexican coaster brake manufacturer besides Bendix 
Mexicana. Moreover, no inquiry was directed at the ascertainment 
of the general expenses of Mexican manufacturers of other bicycle 
parts in keeping with the breadth of the statutory mandate. Conse- 
quently, plaintiff’s proofs fall short of repudiating the presumed 
existence of start-up and preproduction costs in the general expenses 
of Mexican producers of merchandise of the same general class or kind 
for exportation to the United States and in the amounts returned in 
the appraisements at bar. 
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The same is true with respect to the item of 8% profit added to the 
element of general expenses in the appraisement of the wheel hubs 
irrespective of the fact that Bendix Mexicana’s operations were repre- 
sented to the appraising officer as being profitless. And it is not a case 
of whether the appraising officer rejected Bendix Mexicana’s state- 
ment of profit loss by reason of its subsidiary relationship to plaintiff 
as both parties seem inclined to speculate about, especially in view of 
the fact that the subsidiary’s cost figures had been accepted at least 
in part by the appraising officer. No evidence has been adduced in 
the record by either party as to the appraising officer’s attitude 
concerning the subsidiary’s profit loss statement to support speculation 
in the matter either way. Hence, here too, as in the case of the items 
of start-up and preproduction costs, it must be presumed that the 
added profit figure reflects the amount added by other Mexican 
manufacturers of bicycle parts, if not coaster brakes. See N. Af. Albert 
Co., Inc., et al. v. United States, 62 Cust. Ct. 1029, 1033, A.R.D. 
254 (1969). This presumption remained wholly unrebutted by plain- 
tiff’s insufficient proofs. As defendant aptly noted, plaintiff’s inquiry 
of only one manufacturer was inadequate to establish due diligence, 
and Bendix Mexicana’s actual figures for general expenses and profits 
cannot be taken as establishing constructed value. (Defendant’s 
brief, pp. 33-34) 

In the case of the cost of production formula (contact sets) plain- 
tiff did not adduce any evidence to establish that the item added by 
the appraising officer for research and development was associated 
with the P & D!}(Piffath & Danziger) operation prior to its takeover 
in 1966 by plaintiff. Plaintiff did not elect to call the appraising officer 
to testify in regard to this item. And although the witness Neuen- 
dorf was aware that plaintiff maintained an annual budget for re- 
search and development, he was unable to state whether there had 
been any improvements made in the contact sets since their initial 
development, or even if there had been any cost to plaintiff for ac- 
quisition of the company producing the contact sets. Moreover, letters 
of inquiry authored by Neuendorf (exhibits 5, 6, 7, 9,) indicate that 
there were at least four, if not more, Mexican producers of such or 
similar merchandise in addition to Bendix Mexicana.’ Thus, the gen- 
eral expenses to be added in view of the state of this record are not 
those of the manufacturer per se, but rather the usual general expenses 








2 The criteria considered here need not involve production of merchandise for exportation to the United 
States as in the case of the more limited constructed value appraisements. Hence, what this court heretofore 
said witu respect to the presumed inclusion of start-up and preproduction costs vis-a-vis appraisement under 
the constructed value formula (wheel hubs) applies with greater force to the presumed inclusion of start-up 
and preproduction costs vis-a-vis appraisement under the cost of production formula (contact sets). The 
court mentions this oniy because plaintiff’s argument against inclusion of such items of cost is directed 
against both valuation formulas. 
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incurred in the production of “such or similar merchandise”. United 
States v. Henry Maier, 21 CCPA 41, 46, T.D. 46378 (1933). Con- 
sequently, the court agrees with the defendant that the action taken 
by the appraising officer in making this addition is presumed to be 
correct in the absence of proof that research and development costs 
[and start-up and preproduction costs as well, for that matter,) were 
not a usual cost or expense incurred by Mexican manufacturers of 
such or similar merchandise. Plaintiff produced no such evidence in 
this case. 

The court turns now to the classification issue in the case that 
involves only the rate of duty assessed against importations of wheel 
hubs which have been invoiced as bicycle drum brakes. 

EK. Elliott Hood, manager of engineering in the bicycle product 
line of plaintifl’s bicycle and engine components division, testified 
that he has been with plaintiff for 45 years and was the inventor 
of the imported merchandise which he referred to as a “redesign of 
the original Bendix coaster brake”. Mr. Hood explained that with 
the exception of a few changes in appearance the imported brake 
is the same brake as that which was produced domestically by 
plaintiff between 1970-1972. The witness described the operation 
of the imported brake in some detail. The brake is activated by back- 
pedaling which applies motion resulting in expansion of two brake 
shoes against the inside of the hub. The resulting friction produces 
the braking effect. 

The witness also described the operation of a coaster brake which 
does not employ brake shoes (exhibit 13), known as a multiple 
disc-type coaster brake. According to the witness’ testimony, the 
multiple disc coaster brake employes a series of discs located in the 
hub, some fixed and others rotating freely, which are compressed by 
backpedaling to produce the braking effect. With respect to the 
nomenclature of imported brakes, Mr. Hood testified (R. 82): 


Q. Will you tell us whether, in your opinion, the brakes in- 
volved in this case are drum brakes?—A. The brake involved in 
this case, in my opinion, is a drum-type brake. 

Q. And why do you say that?—A. Primarily because the drum- 
type brake could be pretty well defined, and a bit of research 
with the bigger Bendix division in South Bend—because there 
are automotive-type brakes or automotive caliper brakes—A 
drum-type brake, in their classification, is pretty much a shoe- 
type brake, where the shoes are expanded outwardly against the 
inside diameter of a rotating drum. 

Q. Can the brake in question also be called a coaster brake?—A. 
The brake in question can be called a coaster brake, although I 
truly don’t know why. But it is a term that has been used in 
the bicycle industry for a great number of years. 
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On cross-examination Mr. Hood testified that if he were to ask for 
a coaster brake in a bicycle shop he would probably be given the 
imported brake (exhibit 11) and the multiple disc-type brake (exhibit 
13). It was also brought out on cross-examination of the witness that 
from 1970 until the transfer of production facilities to Mexico, plain- 
tiff was the sole domestic manufacturer of the coaster brake, and that 
both before and after the transfer of production facilities to Mexico 
plaintiff advertised the imported brakes in trade journals as “‘coaster 
brakes”. Also, Mr. Hood identified a copy of a patent issued in his 
name for the imported merchandise (exhibit B) in which reference is 
made to the brake as a “coaster brake”. However, Mr. Hood ex- 
plained that the decision to call it a coaster brake was made by the 
patent attorney. 

On redirect examination Mr. Hood testified that he knew that there 
are French and Japanese sources that market a drum brake and 
advertise it as such. He described the operation of the French drum 
brake which is in evidence as exhibit D. According to the witness 
exhibit D functions by means of a handlebar cable control operating 
on an external level which rotates a cam that expands two brake 
shoes revolving around a common pivot against the inside of a drum. 

John Forester, an industrial engineer by profession, and a bicycle 
enthusiast, author, professor and consultant in the area of bicycle 
traflic engineering, testified that a drum brake is a brake which, like 
an automobile brake, has shoes located internally to a drum. The 
shoes, which usually consist of asbestos and an organic binder, are 
attached inside the drum but outside of the hub shell and entirely 
separate from the lubricated workings of the hub shell. Drum brakes 
are usually activated by a cable, but sometimes by a rod. According to 
Mr. Forester exhibit D is a rear drum brake and would be so identified 
in a bicycle shop. The witness testified that drum brakes were not 
produced domestically during the period from 1970 to the present 
time. 

Mr. Forester identified the imported brakes (exhibit 11) and the 
multiple disc brake (exhibit 13) as coaster brakes while being aware 
of the differences in their construction. He stated that he had never 
seen a consumer, an advertisement, a bicycle shop, or a trade journal 
refer to a coaster brake as a drum brake. He testified that in his life- 
time of experience with bicycles he had never heard anyone other 
than Mr. Hood refer to exhibit 11 as other than a coaster brake. 

Plaintiff contends that due to the fact that the imported mer- 
chandise contains brake shoes which expand against a rotating hub 
or drum it is proper to consider them, in terms of their braking 
mechanism, as a drum-type brake. Plaintiff further contends that 
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classification of the imported merchandise as drum brakes is con- 
sistent with the congressional purpose underlying item 912.10 to aid 
the competitive position of American bicycle manufacturers, in view 
of the established fact that domestic production of bicycle brakes is 
nonexistent. 

Defendant contends that the imported brakes are commonly known 
as coaster brakes. Defendant also contends that Congress did not in- 
tend to include the imported coaster brakes under item 912.10 classi- 
fication. 

The court agrees with defendant. The evidence in the record is 
overwhelming that the braking mechanism in the imported wheel 
hubs is commonly known as a bicycle coaster brake. Moreover, 
plaintiff’s witness Hood didn’t even consider the braking mechanism 
in the imported merchandise to be a “drum brake” per se. At best 
he considered the braking mechanism to be a drum-type brake, and this 
only because it operates on the ‘‘expanding-shoe-type principle’, to use 
his words. However, it is well settled that tariff terms are not drafted 
in accordance with their technical and scientific meaning but in 
accordance with their commercial and common meanings. See Meyer 
& Lange et al. v. United States, 6 Ct. Cust. Appls. 181, T.D. 35436 
(1915); Central Commercial Co. et al. v. United States, 11 Ct. Cust. 
Appls. 131, T.D. 38935 (1921); Chester K. Stoner v. United States, 
42 Cust. Ct. 178, C.D. 2083 (1959). And since the braking mechanism 
at bar is commonly known as a coaster brake, and is not commonly 
known as a drum brake, it was properly classified under the broad 
provision for bicycle parts in item 732.36, there being no provision 
in item 912.10 for coaster brakes per se. 

In fact, the legislative history underlying item 912.10 reveals that 
Congress enacted the statute so that domestic bicycle manufacturers 
could compete more favorably with their foreign counterparts by 
importing duty free various parts not manufactured in this country. 
See 3 U.S. Cong. & Admin. News ’70, pp. 6115-6116; coaster brakers 
per se were excluded from the measure since they were then being 
manufactured in this country. In this connection the Senate Finance 
Committee Report [S. Rept. No. 91-1536 on H.R. 19670, 91st Cong., 
2d Sess. (1970)] states: 


The committee is informed that with the exception of coaster 
brakes and click stick levers the parts and accessories imported 
under TSUS item 732.36, on which the duty would be suspended 
temporarily, are not produced domestically. With regard to 
coaster brakes, which are produced in the United States, the bill 
would assure that only coaster brakes that are physically joined 
to three-speed hubs would be accorded duty-free entry. .. . 
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Hence, the imported wheel hubs at bar which incorporated the 
coaster brakes in dispute are of the single speed variety, and as such, 
were never intended to be accorded the duty exemption provided for 
in item 912.10. 

For the reasons stated plaintiff has failed to sustain the issuable 
allegations of the complaint, and the action must, therefore, be 
dismissed. Accordingly, on the reappraisement issues the court finds 
as facts: 

1. That the merchandise in this action consists of single-speed 
bicycle rear wheel hubs incorporating coaster brakes and automotive 
ignition contact sets exported from Mexico between April 4, 1973 and 
May 7, 1973. 

2. That said merchandise was appraised upon entry at the port of 
Laredo, Texas, (a) as to the wheel hubs, on the basis of constructed 
value as defined in 19 U.S.C.A., section 140la(d) (section 402(d), 
Tariff Act of 1930, as amended by the Customs Simplification Act 
of 1956) at U.S. $2.6554 each, including U.S. $0.2131 each for United 
States parts, and (b) as to the contact sets, on the basis of cost of 
production as defined in 19 U.S.C.A., section 1402(f) (section 402a(f), 
Tariff Act of 1930, as amended by the Customs Simplification Act of 
1956) at U.S. $0.6936 each, including U.S. $0.2283 each for United 
States parts, plus $1,000 for research and development. 

3. There is no evidence in the record that the items of start-up 
and preproduction costs and profit, in the case of the wheel hubs, 
and the items of start-up and preproduction costs and research and 
development costs, in the case of the contact sets, were improperly 
added in the appraisement of said merchandise. 

Upon these facts the court concludes as matters of law: 

1. That constructed value as defined in section 1401a(d) and cost 
of production as defined in section 1402(f) are the proper bases for 
determination of the values of the merchandise herein. 

2. That plaintiff has not established a constructed value or a cost 
of production value different from that returned in the appraisement 
of said merchandise. 

3. That the appraised values of said merchandise remain in full 
force and effect by reason of plaintiff’s failure to overcome the pre- 
sumption of correctness attaching to the appraisements herein. 

Judgment will be entered accordingly. 
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Reappraisement decision: 
Issue: 

Constructed value/ecost of production—general expenses and _ profit— 
Merchandise consisting of single-speed bicycle rear sheel hubs incor- 
porating coaster brakes and automotive ignition contact sets exported 
from Mexico was appraised (a) as to the wheel hubs, on the basis of 
constructed value as defined in section 402(d), Tariff Act of 1930, 
as amended by the Customs Simplification Act of 1956, and (b) as 
to the contact sets, on the basis of cost of production as defined in 
section 402a(f), Tariff Act of 1930, as amended by the Customs 
Simplification Act of 1956. It is claimed that the items of start-up 
and preproduction costs and profit, in the case of the wheel hubs, and 
the items of start-up and preproduction costs and research and de- 
velopment costs, in the case of. the contact sets, were improperly 
added in the appraisement of said merchandise. Held that the mer- 
chandise was properly appraised in the absence of evidence establish- 
ing that disputed additions to the element of general expenses and to 
the element of profit, are not part of the usual. general expenses and 
profit added by Mexican producers of merchandise of the same general 
character for exportation to the United States or by Mexican producers 
of such and similar merchandise. The Bendix -Corporation, C.D. 4721 
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